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Introduction

T

here is growing realization that unless innovative advocacy approaches are

brought to bear, criminalization of sexual minorities and the negative impact that

flow from it, may continue to afflict sexual minorities in Africa for a long, long time

to come. KFSE believes that the private sector, can and does have a role in protection of
human rights. In this document KFSE has explored whether the current criminalization of
same-sex practicing persons, and the resultant vulnerabilities such as blackmail, extortion,
threats to and experiences of different forms of violence, including poor health outcomes
linked to low access to sexual health services, could be seen as an 'insurable risk.' If we were
able to establish an 'insurable interest' then the private insurance market could potentially
be elicited to cover this population, thereby providing them relief during times of perils.
To this end, KFSE approached different insurers, who although quite excited, said this risk
could not be insured because “it's against public good and public policy.” At this point KFSE
began to explore whether there is an alternative route to utilizing the “pooling of risk”
concept to cover a wide range of people of this risk. This proposal seeks to implement this
concept.
KFSE explored whether given the current acceptance with public health circles provision
of health services targeting Men who have Sex with Men (MSM), particularly HIV services,
it would be possible to develop an insurance product that mimics the health insurance
model. The perils covered however would be extended to cover those that come with
criminalization and related human rights violations.
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Chapter One
Ending Criminalization through Insurance Approach
Criminalization of sexual minorities imposes challenges such vulnerability to violence,
blackmail and extortion and has huge negative health outcomes especially related to HIV
and AIDS, and other STIs, as well as overall poor personal welfare due to low self-efficacy.
Yet criminalization in its most reductive form is essentially a threat by the government to
prosecute and jail the criminalized persons; that the arrested person will be subjected to a
legal process that ultimately ends up in serving a jail term.
The concept of pooling and transferring risk – legal risk in this case, is not new. Professional
service providers whose Practices, risks being sued on account of negligence or
malpractice have created an insurance product known as 'professional indemnity cover.'
This insurance product provides legal cover to professionals such as doctors, architects,
auditors etc, in the event they suffered a legal suit. KFSE hopes to use the same model to
provide relief to gay and lesbian persons – this way they will be able to live their lives
without the fear or shame that comes with criminalization of their sexual identity.
Using the concept of “Risk Pooling” and “Risk Transference” commonly used in the
insurance sector, KFSE believes it is possible to guarantee gay and lesbian persons a life free
of shame of fear brought on account of their criminalized status.
Gays and lesbians can “transfer” all the legal risks associated with criminalization to a 3rd
entity i.e. Insurance; which could in turn create a high specialized team of lawyers to
provide all legal services associated with criminalization of sexual minorities, including
providing bail, court representation. The insurance company would undertake to ensure
that a legal team is available to provide required relief where a gay or lesbian person has
also been unfairly treated in employment, places of residence or treated unequally while
accessing public services.
Risk Pooling & Risk Transference
When a group of people share a common peril, it is often clear to them that only a few of
them will actually suffer the peril. It is commonly clear to the LGBT persons that only a tiny
number actually ever get arrested and taken through the entire prosecution process. Even
the government knows that they cannot possibly arrest and jail all the gay and lesbian
persons. As such then the true effect of the law lies in the game of probability – because the
chance of getting arrested and prosecuted is more or less evenly distributed among the gay
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people.
Yet, the costs associated with dealing with this legal peril, while cost-prohibitive at
individual level can become manageable if shared among a large number of people. If all
the members (or a significant number of them), came together, they could distribute the
total probable financial risk through modest contributions.
For example, it is estimated that the total cost of defence if one were to be aligned in court to
be about Kshs. 350,000. This is certainly a huge amount for anyone individual. But
probability of prosecution is currently estimated to be between 0.04% - 5% of the gay
population. This essentially means that the total costs for every one hundred people would
be about Kshs. 1,750,000. If they were to spread this risk evenly among each of the 100
members, the actual cost would drop to Kshs. 17,500 only.
The second challenge emanates from the fact that people suffering from a common peril
often find it difficult to voluntarily come together of their own accord to evenly share the
associated costs. The insurance industry is essentially created as a 3rd party on whom these
perils can be transferred. In return in addition to charging the actual cost of the peril, they
also add a premium to cover for their costs and profits.
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Chapter Two
Specialized Insurance as an MSM Health Cover – USING HIV
JUSTIFICATION.
Let us at the outset say KFSE feels very uncomfortable using a public health model to justify
the creation of this insurance product. Constraining sexual choices of consenting,
competent adults using colonial penal code provisions or Bible/Koran verses is the very
demonstration of shallowness of African leadership in civic and political administration.
The only reason KFSE presents this insurance product as an off-shoot of a health insurance
product is for pragmatic reasons only. Public health discourse remains the only space
where sexual minority issues can get a hearing even while stigma abound. Yet because this
space is available, KFSE seeks to demonstrate using public health language how such a
product can be modelled.
In this country, there have been impressive gains in HIV programs that target general
population such as promoting access to HIV Testing and Counseling (HTC), Prevention of
Mother to Child Transmission (PMTCT), roll out of Voluntary Medical Male Circumcision
(VMMC), Antiretroviral Treatment (ART) and increasing access to condoms. By the end of
2012, a total of 604,000 adults (548,588) and children (55,439) were on ART. The annual
AIDS related deaths have dropped from 120,000 in 2003 to 62,000 in 2011, an indication of
1

impressive gains made from the treatment Programme .
Interventions for Key populations including Sex Workers, men who have sex with men
and injecting drug users however remain problematic. This is against a background of
epidemiologic and behavioural studies which continue to show they bear disproportionate
burden of HIV, estimated at about 30% of all new infections even though they account for
less than 2% of the population. While prevalence among general population stands at 5.6%
(KAIS 2012), with respect to Key population, prevalence stands at 18.3% for people who
inject drugs (IBBS 2011), 18.2% for the MSM (IBBS 2010) and 29.3% for female sex workers
(IBBS 2010).
The World Health Organization (WHO) consolidated guidelines on HIV prevention, diagnosis,
2

treatment and care for key populations notes the importance of legal and structural barriers
below:

1
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Kenya HIV Prevention Revolution Road Map Count Down to 2030
WHO consolidated guidelines on HIV prevention, diagnosis, treatment and care for key populations (July 2014)

6

“... For key populations, social, legal, structural and other contextual factors both
increase vulnerability to HIV and obstruct access to HIV services. Such factors
include punitive legislation and policing practices, stigma and discrimination,
poverty, violence and high levels of homelessness in some sub-populations. These
factors affect how well individuals or populations can protect themselves from, and
cope with, HIV infection; they can limit access to information, prevention services
and commodities, and care and treatment.”
The Kenya HIV Roadmap and the Kenya AIDS Strategic Framework (2014/15 – 2018/19)
both call for adoption of Combination Prevention approach to HIV. Combination
Prevention describes a mix of behavioural, structural and biomedical interventions
targeting specific populations based on their needs to optimally mitigate acquisition or
transmission of HIV3. Combination prevention then calls for not just participation in HIV
prevention, treatment and care for those organizations that provide bio-medical
interventions such as health facilities, but also those that can provide targeted structural
interventions.
Indeed the Kenya HIV roadmap4 calls for evidence-based bio-medical and structural
interventions that are targeted to specific populations and geographic zones. This proposal
develops an insurance product that is directly targeted to address the structural barrier of
criminalization of MSM sexuality to ensure that they are protected from adverse health
impact.

Understanding the MSM Health & HIV Structural Barriers
Having examined the need to address structural barriers for Key Populations (for our
purposes the MSM), let us now examine what these structural barriers are and whether
they or some of them represent an insurable interest.

3
4

Kenya AIDS Strategic Framework (2014/15 – 2018/9).
Kenya HIV Prevention Revolution Road Map Count Down to 2030
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The Ecologic model above demonstrates the global factors that both positively and
negatively affect an individual's ability and efficacy in HIV prevention, treatment and care.
As can be seen from the model; culture, norms and values interact with laws, and policies in
a way that has impact on the individual efficacy. Structural factors that are of relevance to
this policy document are to be found in the societal and country context in the model.
These Structural barriers include -Criminalization, Social stigma and discrimination,
cultural norms, poverty and insensitive/uninformed providers can be addressed by,
supportive Political will, Laws, policies & practices6. These barriers create an environment
where blackmail, extortion, discrimination, and violence against MSM are allowed to
persist. The conceptual framework below provides a snap shot of these structural barriers
and how they affect health outcomes for the MSM.

5
6

http://www.aidstarone.com/sites/default/files/9_Khan_29.pdf.
http://www.msmgf.org/files/msmgf/documents/GMHR_2012.pdf.
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Conceptual Framework for Understanding Structural,
Community/Interpersonal and Individual Factors Affecting Sexual Health
and Health Service Access among MSM

These barriers affect MSM health to the extent that they influence
community/interpersonal factors which then lead on to particular behavioural outcomes
at individual MSM Level. From the framework above, it is clear that factors at structural
level such as criminalization, lead to factors such as extortion, and blackmail even violence.
These community level factors, lead to personal factors like fear, depression and in many
cases, avoidance or delay in the uptake of health services.
Because of these structural factors, the MSM are forced to hide their sexual behavior from
health care providers, employers, landlords, teachers, and family in order to protect
themselves and maintain a livelihood. There is ample evidence demonstrating how
inability of MSM to reveal their sexual behavior to health care providers is related with
misdiagnosis, delayed diagnosis, and delayed treatment. This in turn leads to poor health
prognosis and higher risk of transmitting HIV and other sexually transmitted infections to
partners.

9

Even at general life outcome and social capital formation - structural barriers undermine
the ability of MSM to develop close personal relationships. These structural factors have
contributed to reduced trust, reduced communication, reduced learning opportunities,
and reduced social support between men and their familial, social, and health networks.
The injury to social and interpersonal relationships leads to poor self-worth, depression,
and anxiety, undermining health-seeking behaviors.
Looked at from an economic perspective - structural and interpersonal barriers are
connected to social and economic vulnerabilities at the individual level. Many MSM
describe how limited access to education, work, and sustainable income, contributes to
substance abuse, sex work or low economic self-efficacy. The need to address these barriers
then cannot be overemphasized.
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Chapter Three
The Insurance Solution
Yet, strategies so far have only focused their advocacy towards politicians and other
decision makers in government. These advocacy approaches will only be successful if there
is political will, which has been seriously lacking given the context of widespread
homophobia in Africa. That is why this proposal explores whether the private sector –
which is not driven by political popularity but by profit motive, could provide a solution to
addressing the structural barriers. But for the insurance to be interested in providing a
solution, we need to first establish if there is an insurable interest.
An insurable interest exists when an insured person derives a financial or other kind of
benefit from the continuous existence of the insured object (or in the context of living
persons, their continued survival). A person has an insurable interest in something when
loss-of or damage-to that thing would cause the person to suffer a financial loss or other
kind of loss.
In the context of criminalization and lack of protective laws, policies and practices, the
MSM are exposed to criminal prosecutions blackmail and extortion, violence, evictions,
insults and ridicule, job terminations and other human rights abuses like invasion of
privacy and general treatment as a underclass. These leads of personal level outcomes that
have negative impact on health such as Fear, Poor self-worth, Depression, Suicide,
Anxiety, Substance abuse, Delay/avoidance of services and Treatment interruption.
If we are able to provide an insurance product that protects people from criminal
prosecutions, blackmail and extortion, and provides legal redress when an individual is
unfairly evicted on account of being MSM, or insulted and ridiculed, or unfairly
terminated from his employment and indeed other human rights abuses on account of
MSM status, then we are able to ensure that the negative health outcomes identified are
likewise protected from happening.
The insurable interest then in this case is providing superior legal facility that will protect
the individual from the negative health outcomes of fear, poor self-worth, depression,
suicidality, anxiety, substance abuse, delay/avoidance of health services and treatment
interruption associated with and/or on account of criminalization of MSM as a Health and
particularly HIV structural barrier.
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What the legal facility will do:

What is covered?

What is not covered?

Legal defence for alleged or actual
MSM conduct
legal redress for personal injury
(e.g., violence, blackmail, extortion
or slander)
Legal redress for infringment of
privacy by State officials or private
individuals
Legal redress for evictions or
employment termination
associated with MSM status

Direct compensation for bodily injury
or property damage

Worldwide coverage

Personally identifiable information

Legal charges for Claims and
damages

Other services

Fraudulent acts

Employment matters

False advertising

As stand-alone or an Add-on
A wide range of general insurance products are sold alongside or on the back of 'primary
products'. These primary products may be financial services – e.g. home insurance – or
they may be non-financial products, such as motor vehicles, mobile phones or other
services such as passenger flights. Add-on product may be a product like a mortgage or any
type of insurance contract that is sold alongside another primary product. Examples of
add-on insurance products include consumer credit insurance sold with loans and
insurances sold with motor vehicles such as tyre and rim cover.
The MSM Insurance cover could be sold as an independent product to the Kenyan MSM or
it could be sold as an add-on to those MSM who have other insurance products such as
medical cover, general accident cover etc. Diversity conscious institutions – particularly
Multinational Corporations that have equality and non-discrimination organizational
policies, could consider taking this cover for their employees who also happen to be sexual
minorities in culturally and legally repressive countries such as Kenya.

Exclusions
This policy document indulges into unchartered territory. Given the nature of the claim,
current criminalization and social hostility against gay people in Kenya, it is particularly
important to emphasize particular exclusions. These exclusions are important to ensure
that the beneficiaries of the cover do not expose themselves unnecessarily or un-coverable
risks.
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These exclusions set out for this policy include:
i.

The LGBT Policy does not cover dishonesty or a fraudulent act or omission

ii.
iii.
iv.

commissioned or condoned by an individual insured.
Prior cover - any claim that falls under an earlier period of insurance.
liability for death or bodily injury
Personal debts and trading liabilities or guarantees, indemnities or

v.
vi.

undertakes which directly or indirectly benefit an insured.
War, terrorism and asbestos
Liability arising from a breach of duty in the performance (or failure to
perform) legal work or failure to discharge or fulfil any duty incidental to
the job description.
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Chapter Four
Costing
Premium Determination
Insurers are reluctant to offer insurance coverage for a risk that is ambiguous, and for
which sufficiently accurate premiums cannot be priced through actuarial calculations.
Pricing of premiums is predicated on the nature of risk and probability of claims. Moreover
lack of empirical data, and the fact that current data on what loss MSM may incur is neither
reliable nor consistent, means that we may not at this point compute the actual damage
attendant to these legal claims.
Yet, since it is theoretically possible to conceptualize how this peril can be insured such that
once the MSM is arrested, the underwriter covers for the costs associated with legal redress
charges, we have proceeded to demonstrate how premiums can be computed. It follows
then that our derivation and computation of premiums is only exploratory with a view to
making a business case for interested underwriters to review and possibly adopt.
Our analysis provides insights into the level of MSM-risk insurance premiums as if they
were risk based and provides a relatively simple basis for premium differentiation.

Premium Determination for Legal Insurance Risk Pool
Given the paucity of data on actual population size of the MSM requiring coverage, it is
difficult to estimate the potential market size which in turn impacts on quality of premium
estimation. Moreover in real life situation the risk exposure may be different for different
MSMs. The actual variance between high risk and low risks individuals and what
determines the differentiation between individuals, is also unknown at this point.
The assumptions of a minimum and maximum amount risk exposure then in our
estimation below are only for guidance purposes. If the government adopted a public
policy of comprehensive arrests and prosecution of MSM in Kenya, there would have to be
a maximum theoretical exposure which is unlikely to be above the total individual covered
multiplied by the legal costs per individual. Under minimum-maximum conditions the
premium may be calculated on the basis of:
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?
The size of the pool ( number of individuals contributors)
?
Risk level
?
Average cost of legal fees (claim), and
?
Other risk factors that prevails over time.

Determining the size of the pool.
This is perhaps one of the most difficult things to do for Kenya. Yet there exists some data in
Kenya to give indication as to what the size of the pool might be. A published study
estimates that the size of MSM in Nairobi to be approximately 11 042 MSM with a plausible
7

range of 10 000–22 222 (Okal et al, 2013) . This is about 0.9% of the adult male population in
Nairobi.
There is also other data and anecdotal evidence that MSM largely prefer to live in urban
areas. A recent Mata analysis that analysed 1999-2010 National Health and Nutrition
Examination Survey data on persons aged 18-59 years, found a general prevalence of
urbanicity8 among the MSM – so it is safe to assume the MSM in Kenya are heavily
concentrated in Nairobi than they would be in other smaller towns.
Another study, The Kenya Aids Indicator Survey (KAIS 2014), saysthat a total of 1% of
adult males in Kenya had had sexual encounter with other males. Since according to Kenya
population data sheet, 19 million Kenyans are male of whom 57% are above the age of 15
years, the maximum number of insurable interest in this sector is potentially about
1%(19,000,000 * .57) = 103,300 MSM.
For our purposes then we shall assume that the likely size of the insurable pool to be
bounded between 11,000 MSM and 103,000 MSM.

Risk Level
There is limited data on MSM prosecutions in Kenya. Yet on the 11th of March 2014, a
Member of Parliament, requested for a ministerial statement on the enforcement of the
anti-MSM laws in Kenya, and the government tabled a list of 595 cases that had been
reported to the police since the year 2010. Further analysis of this report showed that of
these 595 cases only 40 had to do with MSM sexuality. But given the high level of misscategorisation encountered in that report, it is not hard to imagine some MSM cases may
have been left out of that report. At any rate, it is clear that between 2010 and 2014 a total of
40 MSM had been arrested and prosecuted on account of same-sex sexuality.
7

http://www.ncbi.nlm.nih.gov/pubmed/23761166
https://www.researchgate.net/publication/279300936_Population_Size_Estimates_for_Men_who_Have_Sex_with_
Men_and_Persons_who_Inject_Drugs
8
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Of these 40 cases, Nairobi had the highest number prosecutions comprising of 8 of the total.
Given the estimated number of MSM in Nairobi above, and assuming the 8 cases are the
number of prosecutions of MSM per year in Nairobi; then the total risk exposure is about
0.07%. Nationally, given the assumed total number of MSM above, then the national risk
exposure assuming the 40 cases are the annual prosecutions per year, is approximately
0.04% per annum.

Average Cost of Legal Claims.
Through personal interviews, we can guesstimate the average legal claims paid out to
counsel to be approximately KShs. 350,000. This amount represents the amounts paid out
to legal counsel and does not include any overhead costs associated with the claims. It also
does not factor in other unique risks – especially those associated with adverse selection
given the nature of the cover and increased moral hazard.
For the purposes of determining the average cost of the claims we project both non-typical
risk factors to increase the costs of the claim by 15% and costs associated with overheads by
a further 15%. Thus our cost projections for the average claims are expected to be Kshs.
455,000.
Premium Estimations Based on Minimum no., of Pool Size
Population
Persons)

9

Size

(Number

of

MSM

11,000 Individuals

Members - Pool Size (Enrolment rate of
40%)

4,400 Persons

Average Legal Fee (Claim Cost)

Kshs. 455,000

Number of Claims (Per year)

5%9 of Members

Total Estimated Costs

Kshs. 100,100,000

B.E.P. Assuming Premiums Kshs. 25,000

4,004 Individuals

Excess Income @ 40% Enrollment

Kshs. 9,900,000

Return on Estimated Costs

Approx. 10%

We assume 5% claims in the interest of prudential computations of premium.
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The above estimation is on assumption of claims set at 5% of the minimum number of the
pool size. The rule of the thumb with legal claims often tends to be between 0.5 to 2% of the
pool size. Now let us look at how the financials would look like if we assumed 40%
coverage of the maximum number of the estimated pool size below.
Premium Estimations Based on Maximum no., of Pool Size
Population
Persons)

Size

(Number

of

MSM

103,300 Individuals

Members - Pool Size (Enrolment rate of
40%)

41,320 Persons

Average Legal Fee (Claim Cost)

Kshs. 455,000

Number of Claims (Per year)

5% of Members

Total Estimated Costs

Kshs. 940,030,000

B.E.P. Assuming Premiums Kshs. 25,000

37,601 Individuals

Excess Income @ 40% Enrollment

Kshs. 92,970,000

Return on Estimated Costs

Approx. 10%
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It is important to note that in the estimations above we assume that at 5% prosecution rates,
the government would be prosecuting and potentially creating avenue for jailing of some
2,066 persons per year or 172 persons each month. This is highly unlikely since the current
prison population stands at 54,154 persons, taking up prison space meant for 26,757
persons – hence having 202.4%11 prison occupancy.

Power of an Insurance Scheme
Risk pooling can have dramatic effect on the ability of the government to prosecute because
it would create a determined and organized group of opposition. Given the current prison
occupancy and over-stretched judicial and penal labour force our estimation is that the
maximum number of MSM the government would prosecute per year would be capped at
between 500 – 1000 persons. Moreover with a multi-year Insurance scheme in place even
this number would prove unsustainable. The table below gives estimate projections of the
most likely scenario of government prosecutions of MSM using maximum number pool
size estimates.

10

We assume 5% claims in the interest of prudential computations of premium.
http://www.prisonstudies.org/country/kenya
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Population
Persons)

Size

(Number

of

MSM

103,300 Individuals

Members - Pool Size (Enrolment rate of
40%)

41,320 Persons

Average Legal Fee (Claim Cost)

Kshs. 455,000

Number of Claims (Per year)

500 persons

Total Estimated Costs

Kshs. 227,500,000

B.E.P. Assuming Premiums Kshs. 25,000

9,100 Individuals

Excess Income @ 40% Enrollment

Kshs. 805,500,000
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Chapter Five
Financing of the Scheme
The estimated premium cover under the different scenarios was capped at Kshs. 25,000, a
fee that is manageable for most Kenyans. Indeed a number of micro-insurance schemes
already provide a payment mechanism that allows for daily, weekly or monthly
remittances – eg Kshs. 70 per day or Shs.2088 per month for a Kshs.25,000 cover. Yet while
this fee may be accessible to a significant number of MSM especially those in employment
for many others the fee may be too steep.
We think a number of financing mechanisms that include full personal cover for those who
can, or those whose employers can cover, to take up the full charge, but also provide
subsidy for those unable to take up the full charge. In the short run however, KFSE is
willing to partner with organizations or institutions willing to undertake proof of concept
trials. This is particularly important since the scheme would require an international
underwriter in jurisdictions where same-sex sexuality is not criminalized.

International Funders & Impact Investors
International funders and governments or impact investors could also consider putting
their money where their mouths are. After all even assuming a worst case scenario of about
2,000 annual prosecutions, the total costs of the claims would be USD. 9,592,142.
Undoubtedly a huge amount by any standards but which can easily be raised if different
donor countries re-directed some of the current grants they give to the Kenyan government
into this venture – after all, the government could well avoid such re-direction of
committed funding if they avoided the prosecutions all together. Indeed, we submit that
the very commitment of donor countries and/or other financiers to create this fund would
act as deterrent enough for the government to engage in prosecutions since such
prosecutions would prove unsustainable in the long-run.
The assumption of 2,000 prosecutions per year is rather on the higher side, KFSE would
advise the creation of a fund to cover 500 annual prosecutions – about USD 2,398,035 with
very clear commitment from the donor countries/organizations to raise additional
amounts should prosecutions cross over the 500 mark. While new funding to this
undertaking is most welcome, we believe, it would be more effective to raise these monies
from funding already committed to the country especially from funding going directly to
State coffers – that way the implementation of these odious laws becomes a cost to the
government.

19

Conclusion
There are many who would like to argue that decriminalization of homosexuality is a
foreign – often Western Governments agenda. But the truth is, the existence of these laws in
the penal code is the very demonstration of African inability to overcome the colonial
legacy when the group being targeted is a minority or socially excluded.
This is not to say that this situation is reflective of a common narrative among all African
countries. Mozambique, Sao Tome and Principe, Cape Vade as well as Lesotho have all
moved to remove these sections of the law from their penal codes. We submit that the only
reason African governments have not moved to remove these sections of the law is because
there is no sufficient motivation to do so. The creation of this fund would provide such
motivation such that its existence in only one country would lead to a domino effect in
other countries as they seek to forestall any show down in their own backyards.
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